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CONSOLIDATED REPLIES TO EXCEPTIONS

Introduction
1. Ohio Radio Associates, Inc. ("ORA"), by its attorneys, pursuant to
Section 1.277 (c) of the Commission’s Rules, hereby submits its consolidated

replies to the exceptions to Initial Decision (“I.D.") filed by Shellee F. Davis

("Davis") and ASF Broadcasting Corp. ("ASF"). In reply to the exceptions, ORA
submits the following comments.
Replies to Shellee F. Davis

2. Davis, in her exceptions, at paras. 22-24, contends that ORA should not
have been awarded a comparative signal coverage advantage based upon its
provision of new nighttime service to under-served areas. However, Davis relies
upon cases which are inapposite and factually distinguishable. 1In those cases,
only a new 5th service would be provided, there were off-setting coverage
preferences, all the applicants would provide some new nighttime service to
under-served areas, or there was new service to a smaller number of persons than
would be provided by ORA.

3. In the instant case, both a new 4th and 5th nighttime service to 2,434
persons would be provided by ORA. Davis would provide no new nighttime service
to under-served areas and would not be entitled to any off-setting coverage
preference. Davis proposed findings, at paras. 48-49.

4. Davis’ reliance upon Barry Skidelsky, 7 FCC Rcd 1, 11, n. 15 (Rev. Bd.

1992), is woefully misplaced. There, the provision of a new 3rd nighttime
service to 912 persons was decisionally insignificant because another applicant
would provide a new 2nd nighttime service to 2,834 persons. Id., 10, para. 48.
Davis would provide no new nighttime service to under-served areas. Davis,
proposed findings, at paras. 48-49.

5. Davis’ reliance upon Mark L. Wodlinger, 58 RR2d 1006, 1013-1014 (Rev.
Bd. 1984) is also woefully misplaced. No preference was given for the provision
of a new 5th nighttime service because another applicant would provide a new 4th
nighttime service to a greater number of persons. Thus, the advantages were off-
setting. Id., 1013-1014, para. 21. Davis would provide no new nighttime service

to under-served areas. Davis, proposed findings, at paras. 48-49.



6. Davis conveniently ignores the holding of Mark L. Wodlinger, 1013-1014,
paras. 20-21, that coverage preferences are awarded for substantial differences
in the provision of 3rd, 4th, and even 5th new nighttime services. See also,

Metro Broadcasting, Inc., 57 RR2d 440, 449, para. 18 (Rev. Bd. 1984); Christian

Broadcasting of the Midlands, Inc., 57 RR2d 87, 91-92, para. 9 (Rev. Bd. 1984);

Radio Jonesboro, Inc., 55 RR2d 991, 996-997, paras. 12-13 (Rev. Bd. 1984). 1In
the instant case, ORA would provide new nighttime service to a total of 2,434
persons. Davis would provide no new nighttime service to under-served areas.
Davis, proposed findings, at paras. 48-49. Accordingly, this is a substantial

difference warranting a preference for ORA. See, WFSP, Inc., 56 RR24 1449, 1450,

para. 3, (Rev. Bd. 1984); Houston Family TV Ltd., 58 RR2d 1557, 1564, n. 10 (Rev.

Bd. 1985).

7. Davis, in her exceptions, at para. 22, misstates Commission policy by
suggesting that new nighttime service provided by an applicant is considered
substantial or insubstantial based upon the percentage of the new nighttime
service to the overall service provided by that applicant. However, the correct
analysis is the percentage difference between the applicants in the provision of
new nighttime service. Radio Jonesboro, Inc., 997, para. 13, difference between
the applicants of only 7.5% in new nighttime service is considered substantial
difference warranting a preference. In the instant case, ORA’s advantage in the
provision of new nighttime service is 2,434%. This is unquestionably a
substantial difference between the coverage proposals of the other applicants and
therefore warrants a preference for ORA.

8. Davis also erroneocusly relies upon Initial Decisions by ALJ’s where the

Review Board and the Commission apparently did not affirm that part of the
decision dealing with signal coverage. Accordingly these cases have no
precedential value. The Mass Media Bureau, in its proposed conclusions of law,
at para. 1, correctly cites controlling Commission precedent as to this matter.

See, Northern Sun Corp., 100 Fcc2d 889, 894, paras. 9-10 (Rev. Bd. 1984), very

slight coverage preference awarded for provision of new nighttime service to



under-served areas.

9. ORA’s provision of new nighttime coverage, however slight, is of
decisional significance. Because Davis and the other applicants in this
proceeding are now not entitled to integration credit, pursuant to Bechtel v.
FCC, Case No. 92-1378, decided December 17, 1993, signal coverage becomes the
deciding factor. Although ORA would provide new nighttime service to only 2,434
persons, this is nevertheless a clear-cut difference in the proposals of the
competing applicants. The other applicants would provide no new nighttime
service to under-served areas. In close comparative cases, even small
differences can tilt the decision.

Replies to ASF Broadcasting Corp.

10. ASF, in its exceptions, at p. 13, contends that ORA’s challenge to the
Commission’s integration criteria comes too late. However, it offers no
explanation or argument for this curious contention. Indeed, ORA stated its
intention to challenge the Commission’s integration policy from the beginning of
this proceeding. See, ORA’s integration statement, filed May 10, 1993.
Accordingly, ASF’'s contentions are patently erroneous. ORA’s challenge is timely

and now must be credited pursuant to Bechtel v. FCC.

11. ASF further asserts that ORA‘s owners apparently have no broadcast
experience. However, this assertion is not supported by the record evidence and
is, in any event, legally irrelevant.

Conclusion

12. Based upon the record evidence and upon Commission precedent, ORA is
entitled to a decisionally significant signal coverage preference over the other
applicants because of its provision of new nighttime service to under-served
areas. This signal coverage preference is determinative in view of the
inapplicability of the Commission’s integration policy.

WHEREFORE, in view of the foregoing, the Review Board is requested to

vacate the 1.D. in this proceeding and to grant the application of ORA because

of its superior engineering proposal.



Respectfully submitted,

McNAIR & SANFORD, P.A.

January 4, 1994
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